Executive summary:

Public ownership limits the network’s ability to adapt and innovate. A new model of

ownership is needed for the waterways in the future; one that will

enable it strengthen its funding, and increase the role of local communities in helping

to decide how their local canal or river is run.

The Government therefore proposes to place those waterways in England & Wales which

are currently owned by the state in trust for the nation through the establishment of a civil

society organisation, a New Waterways Charity (NWC).

The Government believes that the move to civil society will secure the long-term financial sustainability

of the waterways. It plans to transfer all of British Waterways’ property assets to the charity, as

an endowment, and to commit to a long-term funding contract. The charity will also have new

opportunities for growing income from voluntary giving, new commercial opportunities, efficiencies,

and growth in volunteering.

the proposal for how it would be shaped: (this is explained in greater detail later)

• Local Partnerships would advise, assist and critically support local management. They would help

to develop the local strategy, build partnerships and alliances, and raise funds for local projects.

• The Council would have a responsibility to provide guidance to the Trustees on their overall

performance in fulfilling the NWC’s ‘charitable purposes’. It would also have the power to appoint

or dismiss Trustees. It is envisaged that the Council would have between 35 and 50 members,

drawn from the different communities that use or benefit from the waterways, including boaters,

canoeists, walkers, anglers, cyclists, heritage, environmental and community groups, as well as

chairs of Local Partnerships.

• A small Board of Trustees, appointed by the

Council, would have ultimate responsibility for

everything the charity does and for making

sure that the organisation works well to deliver

its purpose.

the NWC is expected to take over in April 2012.

Chapter 1: Introduction

... a need to bring more funding to the waterways in order to sustain the last

decades’ achievements, and to achieve even more.

The Government is committed to reducing public expenditure to focus

public sector activity only on what must be done in the public sector and cannot be done

elsewhere.

Chapter 2:

The proposal will help the waterways to be more financially sustainable, as the new charity

will have access to new sources of commercial and private income, and fundraising including

legacies and donations. It will create the opportunity to grow a base of volunteers who

can help maintain a range of waterways assets.

The proposal to create a new charity reflects the fact that there are no existing charitable

bodies with the expertise and capacity to take on the waterways.

To give the charity the best possible start in the current fiscal climate, it wishes to take a phased approach to delivery of this vision: with British Waterways’ canals, rivers, docks and reservoirs in England and Wales

transferred into the new civil society body, as soon as parliamentary authority is gained, and

the inclusion of the EA navigations into the new waterways charity, after the next Spending

Review in 2015, subject to affordability and the agreement of the NWC Trustees.

The Government intends to find the additional funding for liabilities associated with the canal network, from the next Spending Review if affordable, and subject to the agreement of the NWC Trustees. This decision would be advised by a Government review of the charity’s progress and achievements, and the options for transferring the EA navigations, in 2014, i.e. two years after the charity’s creation.

As part of its transition to civil society, British Waterways is also discussing options for closer

collaboration with The Waterways Trust.

Choice of civil society body

The Government’s conclusion is that the type of body that would be best placed to deliver

the advantages of civil society ownership and governance is a charitable company limited

by guarantee.

A company limited by guarantee is one that does not have share capital or have shareholders

and is not normally profit distributing. It is the most common corporate form adopted by

medium to large charities

Special Trust

Property can be given to a charity under what is called a “special trust”. In this situation, it is

the person giving the property who determines the purposes for which the property is used by

the charity. The Government intends to transfer waterways to the charity subject to a special

trust, which will be set out in a Trust Declaration requiring the waterways to be protected and

sustainably managed in perpetuity. It is by use of this arrangement that NWC will properly be

able to be described as holding the transferred waterways ‘in trust on behalf of the nation.’

The Government proposes that the Trust Declaration should require that:

• former state-owned waterways are held and operated for the public benefit ‘on behalf of

the nation’;

• operation and management are to take proper account of local social, economic and

environmental needs and interests;

• free access to the towpaths will be protected;

• NWC shall not be prevented by the Trust Declaration from continuing to make reasonable

charges including for boating, fishing and use of its waterways, subject to the general

objective of retaining free access to the towpaths.

While the Trust Declaration will just focus on waterways transferred from British Waterways,

the NWC constitution will be sufficiently flexible to address wider waterway issues such as

future canal restoration or the possible transfer of additional waterways to NWC. This is

because the NWC constitution will (within limits) be capable of amendment whereas the

Trust Declaration is intended to satisfy the Government’s concerns for the future use and

maintenance of formerly state-owned waterways in perpetuity.

Charitable purposes

Under charity law trustees are required to develop their policies, direct activities and manage

resources so as to further their organisation’s charitable purposes.

The purposes of a charitable company can be revised, subject to the approval of a special

majority of the company membership and of the Charity Commission.

The charitable purposes for NWC (as distinct from those in the Trust Declaration) need to be

inclusive and sufficiently broad to cover all the main stakeholder interests, without excessive

dilution, and clearly demonstrate they are for public benefit.

Tourism:

One of the aims of the government’s new tourism strategy is to grow tourism by 3.5% over the next ten years and to

deliver up to 150,000 new jobs and waterways tourism will play an important part in this.

The Government believes that the key charitable purposes of the NWC as set out in its

constitution need to encompass the following objectives:

• the stewardship of inland waterways for the public benefit including:

– their efficient operation and management;

– preserving and enhancing their availability for navigation;

– facilitating a broad range of other recreational and leisure uses for public health and

well-being, including safeguarding free public access to towpaths;

– conserving and enhancing their built and natural heritage, including wildlife habitats;

– sustainable use and management of natural resources, which take account of climate

change;

– use of the waterways as an educational resource (including museums);

• the restoration of waterways; and

• regeneration of waterways and the adjoining land corridors through which they pass.

The charitable purposes will need to be finally refined and then agreed by the Charity

Commission.

Mission statement, belief and vision

The first draft of the mission statement for the NWC is proposed as follows:

“NWC exists to protect and promote our inland waterway network so that our

unique waterway heritage will always be a valued part of local landscapes and

communities.”

Civil society organisations or charities commonly express what they stand for in the form of

a ‘belief’. The ‘belief’ stems naturally from the charitable purposes and mission statement –

but unlike them can be changed over time – and helps to define the motivation for staff and

volunteers. A proposed ‘belief’ for NWC might be:

“Our unique waterways belong to us all, and we believe that they should be enjoyed today and protected for tomorrow. Waterways are part of our local communities, history and cultural identity. They refresh the spirit and provide a haven for wildlife and people amid an otherwise fast-paced and pressured world.”

Legal powers

The NWC would acquire its powers from two main sources. First it would have most of the

statutory powers of British Waterways under which it operates the waterways transferred to

them by legislative order.

Secondly, NWC would derive a number of its powers from its charitable constitution. The

constitution of a charity, in addition to setting out its charitable purposes also contains its key powers

for carrying out its activities. Typical among these for all charities are powers to raise funds in various

ways and powers to invest funds and manage the other assets of the charity. The constitution usually

sets out the scope of these powers and the extent to which they may be delegated.

There will need to be certain specific powers, tailored to the activities of NWC, included in

its constitution. An example is a specific power to charge for the use of services and facilities

provided by NWC, including use of the waterways by boats. This is important to ensure that

the power to charge boat licence fees, for example, is maintained.

The charity would need to be able to exercise existing statutory powers and duties in order to

operate waterways and we expect that most of those powers and duties will transfer to NWC.

New legislation is needed to bring about these transfers. The Public Bodies Bill, which is currently

being debated in Parliament, is the chosen vehicle. It would authorise the Government to transfer

powers and duties to the new charity by way of a Ministerial Order. It would also allow the powers

and duties to be modified if the transfer to the charity makes that appropriate. This Order would be

subject to public consultation, debated in, and approved by, Parliament before it came into force.

In anticipation of this, work is currently underway to identify which of British Waterways’

current legal powers and duties would be needed by the new charity, and whether any

modifications to them would be necessary to reflect the fact that the new charity would be

accountable to people who use the waterways. The Government would then draft an Order

transferring the appropriate powers and duties to the new charity.

The Order cannot be presented to Parliament for approval before the Public Bodies Bill has

been passed and entered into force. The Government expects that the latter is likely to be by

Autumn 2011.

Transfer of the waterways and other property

The Government has therefore concluded that all of British Waterways’ property

interests will be transferred across to the New Waterways Charity, other than those

that will be retained by British Waterways Scotland.

Chapter 3: Engaging people in the new charity

Charitable status provides for certain public accountability requirements, for

example charities are required to produce an annual report and accounts, which are the

primary means through which trustees report on their stewardship of their charity and show

public accountability. In addition, charities are overseen for their compliance with charity law

by the independent regulator, the Charity Commission for England & Wales

(www.charitycommission.gov.uk).

Local Partnerships

The Government proposes that a Local Partnership should be established for each waterway

management area, bringing together the local management of the waterways with wider

regional stakeholders to advise, assist and critically support local management.

The local Waterway Manager and Chair of the Partnership would work closely together.

The Partnership would determine its programme of activity for any one year, working with

the Waterway Manager (there is a list of things here of things they might do, however it is only hypothetical, so no need to include it)

The Partnership would have between 8 and 12 members.

The selection of the Chair would be made by the Appointments Committee (described later)

following an open invitation and transparent process... proposed appointments would then

need to be formally endorsed by the Trustees. The duty of all members of the Partnership

would be to act in the best interests of the waterway rather than to represent any particular

interests or causes.

The Council

The Council... will exercise its main power in appointing or dismissing the Trustees (dismissals would require a special majority of 75%) and exercise other company law member powers such as appointing

external auditors and approving annual accounts. It will be responsible, through the

joint Appointments Committee, for the appointment or dismissal of the Chairs of Local

Partnerships.

The Council will not formally determine policy or strategy (that is the task of the Board of

Trustees), but will have an important role in helping to shape policy by:

• debating important points of strategy or principle to provide guidance and perspective to

the Board of Trustees;

• raising issues of concern for the Board of Trustees to pursue;

• being a reference point and sounding board to help the Board of Trustees to develop

proposals and policies;

The Council would be expected to meet approximately twice a year. The Council would

comprise around 35 to 50 individuals serving four-year renewable terms and chaired by the

Chairman of the Trustees. Rules about the Council’s quorum would need to be established as

part of the charity’s constitution.

An important objective for the constitution of NWC will be that the Council has appropriate representation from all those interest areas and that it does not become dominated by just a few

It would be the task of the Appointments Committee (described later) to identify from time to time appropriate bodies within those specified constituencies to be invited to nominate persons as Council

members.

Proposed representation in the council:

1. Private boating 4 – 8

2. Anglers and other water users – sailors, canoeists, rowers 2 – 3

3. Towpath users – cyclists, walkers, horse riders 2 – 3

4. Boating business 3 – 4

5. Built heritage 2 – 3

6. Environment / conservation 2 – 3

7. Local government 2 – 4

8. Other statutory users 2 – 3

9. Local board chairs 11

10. Employees 3 – 4

11. Co-options 3 – 5

12. TOTAL 36 – 51

Once a stakeholder body or group is invited to nominate a person as a council member it would be up to that body to decide how to select the person – whether by election amongst its members, appointment by its governing body or as an ex officio role of an existing officer (e.g. its Chairman).

In summary the proposed composition of the Council would be:

• 11 Local Partnership chairs as ex-officio members (i.e. as chair of a Local Partnership they have the right to sit on the Council)

• 22 to 35 members nominated or elected by stakeholder bodies (boat owners, towpath users, anglers, boating/tourism/leisure business, local government, employees, etc.)

•3 to 5 co-opted members selected by the Appointments Committee to ensure appropriate balance of skills, age, gender, race, etc

Direct Elections to Council

In one category of usage there is an existing user database, namely boat licence fee payers. Notwithstanding the importance of retaining a structure for the Council that is representative of all stakeholder users, the Government thinks there is a good argument for the provision of some positions on the Council for members directly elected by all boat licence fee payers. The number of such directly elected members could grow over time as other user databases are developed.

As an initial step, of the suggested maximum of 8 seats for private boaters, 4 could be filled by nominations from boating organisations and 4 could be directly elected by licence fee- payers.

Board of Trustees

The Board of Trustees would be the governing body of the charity. The Trustees are ultimately legally responsible for directing the affairs of the charity, and ensuring that it is solvent, well-run, and delivering its charitable purposes.

The Trustees would comprise between 8 and 12 people and would normally be expected to serve up to two three-year terms and retire in rotation.

Trustees would be appointed by the Council, with the assistance of Appointments Committee. Once the new charity is established, all Trustee vacancies will be openly advertised.

While Trustees are accountable to and appointed by the Council of representatives, they would not themselves be ‘representatives’. This is to ensure that they are able to exercise independent judgement in order to support the delivery of the charitable purposes.

We would not expect Trustees to be paid, but reasonable expenses refunded.

The Trustees would appoint the Chairman, subject to ratification by the Council.

Trustees will not be members of Council (other than the Chairman of the Trustees in his or her capacity as chair of the Council) but would normally be entitled to attend its meetings.

The Board of Trustees would probably meet at least 6 times a year with subcommittees covering topics such as audit, remuneration, fundraising and infrastructure meeting as necessary.

Trading Subsidiary – A Community Interest Company

A significant and very important source of revenue for NWC will be the various commercial activities that will be ‘inherited’ from British Waterways, the major element of which is the endowment property portfolio but which also includes investments in British Waterways Marinas Limited and a number of joint ventures.

While a charity is able to hold investments, as a general rule it cannot engage in trading activities with a view to a profit. That is why some charities have trading or ‘enterprise’ subsidiaries outside its own charitable ‘envelope’ but which gift their profits to the charity.

It is therefore proposed that a 100% subsidiary of NWC will be set up for that purpose. It is also proposed that it be set up as a Community Interest Company (CIC). A CIC is generally set up as a standard limited company but with some extra ‘bolted on’ community interest provisions. They are designed to be bodies that can run as enterprises without the restrictions of charity law, but with the community interest as the ultimate goal.

There are management and governance advantages to move many of the avowedly commercial activities into the CIC subsidiary whether or not strictly required by charity law. This will ensure that the governance and management of these activities can be undertaken by people with the necessary commercial experience and expertise. For tax reasons, ownership of investment assets will probably need to remain with NWC, but their management still undertaken by the CIC under an investment management service agreement. The assets under the management of the CIC will be significant: £450m or more.

The CIC will not be independent of NWC; it will be a 100% owned subsidiary and NWC will control the membership of its Board. This is likely to include some NWC Trustees but will also include people recruited from the commercial sector for their expertise. To obtain the right expertise it is possible that directors of the CIC may be remunerated.

Chapter 4:

Income generation

The Government believes that the creation of a new charity will encourage even greater entrepreneurialism.

British Waterways funds its activities through three main sources of income: commercial income; government funding; and grants from other organisations.

British Waterways now licenses a record 35,000 boats on its system and has been active in the development of new moorings and marinas and marketing marina investment opportunities to the private sector. Boating income represents approximately 17% of revenue in England and Wales (£29.2m).

Some further funding comes directly from anglers. British Waterways licenses stretches of the canals and off-line reservoirs for angling and raised £0.7m from angling in 2009/10

Over recent years British Waterways has developed more revenue streams the largest of which have been property and utilities, which accounted for £55m in 2009/10

Freight traffic

The Government believes that the statutory commitments under the Transport Act 1968 to maintain waterways for freight traffic may be unaffordable as currently constituted... British Waterways’ income from freight traffic on their commercial waterways during 2008/09 was £215,000 and in 2009/10 was £131,000, whereas the direct costs incurred have been £607,000 each year.

The Government believes that the waterways will continue to require some level of public funding for the foreseeable future. It has committed to replacing the current annual grant with a long-term Funding Agreement or Contract.

... the Government announced funding for British Waterways of £41.5m for 2011/12 and £39m for the following three years. The Government has made a commitment to maintain funding at the 2014/15 level for the new charity going forward until 2022/23 inclusive.

… The Government is therefore considering whether each of the obligations that currently apply to British Waterways would be appropriate and manageable for the NWC

[for example, see above the statutory commitment to provide for commercial freight].

the waterways’ current public sector status is a barrier to raising direct income from charitable sources; the Government believes that a transfer of the waterways into civil society will create new opportunities for the waterways to attract charitable income.

Charitable Income

Charitable income could be raised from a variety of sources: (this is all very speculative!)

• Fundraising from sources such as regular donors or legacies could be worth £8.5m net 

after 10 years with c.130,000 regular donors taking part;

• NWC could raise an additional £2.5m per annum through borrowing against its property 

assets;

• Volunteer support for work and projects which are currently unaffordable could amount to over £2.5m per annum derived from up to 80,000 volunteer days by 2020.

These potential sources could, over 10 years, generate in excess of £13m per annum of additional income.

NWC will need to vigorously promote itself and the waterway cause – through public relations, marketing and digital tools. For example, NWC may consider the use of social networking sites to engage more young people in the waterways. For example, one decision for the Trustees will be whether NWC should appoint a high-profile Patron and/ or ambassadors.

British Waterways is in the process of recruiting a small in-house fundraising team.

Scenarios for a sustainable business model

Over recent years British Waterways has planned to reduce the percentage of assets in the lowest two grades to 10%, but as a result of tighter fiscal conditions, this has now increased to around 20% and is rising.

all projected p 57, not sure if is worth including these as they look highly questionable/speculative.

Chapter 5:

Next steps for transition

The steps towards transition to the New Waterway Charity include:

•
Setting up the companies which will form the basis of the charity and establishing their governance structure;

•
Appointment of the first trustees, council members and local partnerships;

•
Agreement between Government and Trustees of the funding contract;

•
Application for charitable status;

•
Transfer of property from British Waterways to the charity;

•
Transfer of staff from British Waterways to the charity;

•
Transfer of statutory duties and powers.

The trustees

The Government believes that it is important for representatives of the charity to be involved in the early decisions which will influence its destiny. We therefore intend to appoint the first seven trustees in April 2011, a year before it becomes operational. During transition they will represent the interests of the new charity until all BW’s duties, responsibilities and assets have been transferred to it in April 2012. Once the charity is fully functioning, it will need to appoint its own Trustees but we anticipate that at least some or all of the Transition Trustees will form part of the first Trustee Board, subject to ratification of their appointment by the charity’s Council.

The Transition Trustees will play an important role even before the charity formally takes over the running of the waterways. For example, prior to the charity’s vesting day, they will need to formally accept the transfer of the waterways and the statutory transfer under the Public Bodies Bill, help constitute the new charitable company and satisfy themselves that it is a going concern.

Employees

British Waterways will need to retain their workforce of around 1800 employees.

Furthermore all of British Waterways’ employees, including the executive management, in England and Wales will be entitled to transfer across to the new charity, following the necessary consultation, under the employment law ‘TUPE’ regulations.

You can respond to the consultation by email – please send your responses to

NWCresponses@defra.gsi.gov.uk.

Or by post – please send your answers and views to:

NWC Consultation Responses

Inland Waterways Team, Defra Area 2D

Ergon House

Horseferry Road SW1P 4AL

